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MEILEeHHOM B HOMepe 2 xypHana 3a 2019 ron, mybiukyercst craThs «lIpaBoBbIe BO3MOKHOCTH 3alllUTHI MPaB
MpeANpUHUMATENICH, HHCTPYMEHTHI MPAaBOOXPAHUTENBHBIX U CYJEOHBIX OPraHOB MO HMX peanu3anun» Yucrs-
KoBa A.B., KOTOpBIH SBJISETCS HACTOSILIUM aBTOPOM JIaHHOW CTAaTbU.

AHaJ'II/I3I/IpyeTC$I COCTOSIHUC 3alIUIICHHOCTHU U 0e30MMacHOCTH Cy6’beKTOB npez[anHHMaTenbcxoﬁ JACATCIIb-
HOCTH. HpeﬂHpI/IHI/IMaTeHL HE BCCrJa MOKET pacnojiaratb 10CTaTOYHBIMU pECypCaMu IJId IMOKPBITUA HE3AILTaHU-
POBaHHBIX y6BITKOB, 06pa3OBaBH_II/IXC$[ B PE3YJIbTATEC IMPOTHUBOIPABHBIX I[eﬁCTBHﬁ TPETHbUX JIKL, & COCTOSIHUE 3a-
IMUIICHHOCTH U 0e30MacHOCTH Cy6’LeKTOB HpeI[HpI/IHI/IMaTeHLCKOﬁ JACATCIIBHOCTH SBJISACTCS O)Z[Hof/i U3 COCTaBJIA-

IOLIMX YCIICIIHOTO BeIeHUs OnU3Heca.

Knrouesvle cnosa: 6€301aCHOCTD Cy6'bCI(TOB HpeﬂHpHHHMaTeHLCKOﬁ ACATEIIBHOCTH, I'PAKIAHCKOC 3aKOHO-
JAaTCJIbCTBO, aAMUHUCTPATUBHOC 3aKOHOAATCILCTBO, YT'OJIOBHOC U YTI'OJIOBHO-IIPOLECCYAIbHOC 3aKOHOAATC/Ib-

CTBO.

B ycnoBusix coBpeMEHHOW PBIHOUHOM 3KOHO-
MUKH ¥ KOHKYPEHIUH COCTOSIHHE 3aIUIEHHOCTH U
0e30macHOCTH CYOBEKTOB MpPEANPHHUMATENbCKOM
JESTEbHOCTH SIBISIETCS OAHOM M3 COCTaBISIONIMX
YCIICIIHOTO BeJCHUS OHM3HEca, IMOCKOJBbKY Ipel-
[IpUHUMATENb HE BCETJa MOXKET pacroJjiararb Jo-
CTaTOYHBIMM PECYPCAMM ISl MOKPBITUS HE3aIula-
HUPOBAHHBIX YOBITKOB, 00pa30BaBIINXCS B PE3YJib-
TaTe NPOTUBOIPABHBIX ACUCTBUI TPETHUX JIULI.

BezonacHocTh CcyOBEKTOB NpennpUHUMATEIb-
CKOW JeATeNIbHOCTH 00ecTeunBaeTCs rpaKIaHCKO-
MIPABOBBIMH, aJAMHHUCTPAaTUBHO-IIPABOBBIMH CIIO-
co0amm, a TakXxKe MPeIyCMOTPEHHBIMU 3aKOHOM HH-
CTPYMEHTaMH, UMEIOIUMUCA B «apCeHaJIe» IIPaBo-
OXPAHHUTENbHBIX U CYAEOHBIX OPraHoB.

Y4eHble pa3fernsioT IOHATHE «3allluTa IpaBay 1
«oxpaHa npasay. Ilox 3amuToil npas npeanpUHU-
MaTeslell TIOHUMAeTCsd COBOKYITHOCTh HOPMAaTHBHO
YCTAHOBJICHHBIX Mep (MEXaHM3MOB) II0 BOCCTAHOB-
JICHUIO WJIU MPU3HAHUI0 HAPYLIEHHBIX WIN OCIIApU-
BaeMbIX NPaB U MHTEPECOB UX obJanarenei, KOTo-
phle OCYIIECTBISIOTCA B ONpeieeHHbIX hopmax .

[lonsaTHE «OXpaHa IpaBa» MMeeT 0ojee HIMPO-
KYIO TPAKTOBKY, ONPEAEIISIETCs KaK FapaHTUU Iocy-
JapCTBa, OCHOBAHHBIE HAa 3aKOHOATEIBHOM 3ampe-
HICHUH WU OTPAHWYCHHUN HEMPHEMIIEMBIX C TOUKH
3pEHHUs roCyAapcTBa JEHCTBUI B OTHOIIEHUH OXpa-
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HsIeMOTO 00BEKTa, HAPaBJICHHBIX Ha OOIIYIO Tpe-
BEHIIUIO (HEJOMYIICHUE) HAPYIICHUH 3aK0HA.

[IpencraBnsercsi, 4TO TakKoe MAEJICHUE HOCUT
YCIIOBHBIH XapakTep W He B NOJHON Mepe HaXOJUT
CBOE OTPa)XCHUE B 3aKOHOJIATEIILCTBE.

Taxk, Konctutynus Poccuiickoit deneparun ra-
paHTHPYET BO3MOXXHOCTH 3all[UINATh CBOM IpaBa U
WHTEpEeChl He 3alpeIeHHBIMHA 32aKOHOM CITIOCO0aMHU,
B TOM YHCJIE TyTeM OOpaIleHUs B CY/I, 3aKpeIlIsieT
NpaBO Ha BO3MEIICHHE NPUYMHEHHOTO YyIuepoa.
YTOJOBHBI 3aKOH B KauecTBE 3ajJad Ha3bIBaeT
OXpaHy TpaB M CBOOOJ YeNOBEKa M I'pakJaHWHA,
COOCTBEHHOCTH, OOILIECTBEHHOTO TOPS/KA, a TAKKE
MpenyNpexXIeHIe NPEeCTYIUIeHHH. 3aKOHOJaTelb-
CTBO 00 aIMUHHCTPATHBHBIX MTPABOHAPYIICHUAX B
Ka4eCcTBE OCHOBOIIOJIATAIONINX Havajl ONpeesseT
3aIIUTY 3aKOHHBIX YKOHOMHUYECKHX MHTEPeCcOB (hu-
3UYECKUX U IOPUIUIECKUX JTUI] OT aIMHHHUCTPATHB-
HBIX MIPaBOHAPYIICHUH U HX MPEIYIPEKICHHE.



A.B. Yucmsxos

I'pakmaHckoe 3aKOHOAATENLCTBO 3aKPEILISET
CBOMM Ha3HayeHHWEM HEOOXOIMMOCTh OecIpersT-
CTBEHHOTO OCYIIECTBJICHUSA TPaXITaHCKUX TIpaB,
obecrieueHre BOCCTAHOBIICHHSI HAPYIICHHBIX MPaB,
X CyAeOHYI0 3aIIUTYy HAa OCHOBAaHUH IIOJABEIOM-
CTBEHHOCTH JIeJ CyJaM, apOUTPaKHOMY CYyIy HITU
TPETEHCKOMY CyHdy, a TakKe JOIMYyCKaeT 3alluTy
TpaXXaAaHCKHX IIpaB B aIMUHUCTPATHUBHOM IIOPAAKE.

YTO0J0BHO-TIPOLIECCYaTbHOE 3aKOHOAATEIHCTBO
Ha3HAYeHWEM YTOJOBHOTO  CYyJOIPOHM3BOJICTBA
OTIpEJIeIISIeT 3aIUTY TPaB U 3aKOHHBIX MHTEPECOB
JIMIL 1 OpI‘aHHSaHHﬁ, NMOTEpNEBIIUX OT NPECTYILIC-
HUH, a TaKKe 3aIUTy JTUIHOCTA OT HE3aKOHHOTO U
HEOOOCHOBAaHHOTO OOBMHEHHS, OCYXKICHHS, Orpa-
HUYEHHS €€ MPaB U CBOOOI.

B rpaxknmaHcko-mporneccyaibHOM H apOHTpak-
HOM TIPOIIECCYalTbHOM 3aKOHO/aTeNbCTBE B Kade-
CTBE 3aJa4 CY/IOIPOU3BOJICTBA OTPECIAIOTCS Tpa-
BIJIBHOE U CBOEBPEMEHHOE PACCMOTPEHHE U pa3pe-
[IeHHe TPAKJAHCKUX Je] B IEeNAX 3allUThl Hapy-
INCHHBIX WKW OCIapUBA€MBIX IIpaB, CBO6OZ[ u 3a-
KOHHBIX HWHTCPECOB TI'pakaaH, opraHmauHﬁ, JIMII,
OCYHIECTBISAIONINX MPEANPUHAMATEIBCKYIO U
WHYI0 DSKOHOMHYECKYIO JAEATelIbHOCTh, TOCYJap-
CTBCHHBIX U MYHUIIUIIAJIbHBIX O6pa3OBaHI/II\/'I B daH-
HO¥1 chepe.

3 ananu3a npaBoOBbIX HOPM YKa3aHHBIX OTpaciiei
CIIEJIyeT, YTO B 3aKOHOJATEIBCTBE OTCYTCTBYET YeT-
KO€ pasJieJIeHHEe HCTIOIb30BaHNsI TEPMUHOB «3alllUTa
MIPaBay U «OXpaHa MpaBay, a TAKKe UX CBSI3b C OTpac-
nbto mpaBa. [Ipu 3ToM OOHApY>KEHBI 3aKOHOMEPHO-
CTH, CBA3aHHBIC C TEM, UTO MMPABOBLIC HOPMbI, UMCIO-
myecss B KOHCTUTYIIMOHHOM U YTOJIOBHOM OTPAaciIsix
IpaBa, COOTBETCTBEHHO SIBIISFOIIIECS Oa30BBIMH HOP-
MaMU U IroCyaIapCTBECHHBIMU IapaHTUAMU, COACPKAT
TEpPMUH «OXpaHa mpaB». Clemayer OTMETHTh, YTO B
aHAIM3UPYEMBIX KOHCTHTYITHOHHBIX HOPMaX 3aKOHO-
JIaTeIb MCIOJIb30Ba TEPMHUH «3aIUTA.

HpeI[CTaBHHCTCH, 4TO OXpaHa IpaB, B TOM 4YHCJIC
MIpEeIIPUHUMATEIICH, SBISICTCS ICKIAPUPOBAHHOMN
B 3aKOHOJIATENLCTBE TapaHTHEH oOecriedyeHus 3a-
HIMIICHHOCTH U 0e30macHOCTH Ou3Heca, orpeens-
folieit o01IKe paMKH B3SITBIX Ha ce0s TOCYAapCTBOM
00513aTeNbCTB TIepe]] MPEeATPUHUMATENSIMA U 9acT-
HbIMHA CY6BCKT21MI/I 3KOHOMHUYECKOMN JCATCIIBHOCTH.
B T10 BpEMs KaK 3aluTa mnpaB SABJISACTCA JUHAMWY-
HbIM TIPOSIBJIGHMEM TapaHTHPOBAHHOH ToOCyIap-
CTBOM UX OXpPAaHBI.

OCHOBBIBasACHL Ha YKa3aHHbIX BbIBOAAX, IPEA-
cTaBJsieTcs: 0oJee MPaBUIbHBIM TOBOPUTH O 3aIUTE
IIpaB M WHTEPECOB IMpeIIIpUHUMATENEH, KoTopas B
COBPEMCHHBIX YCJIOBUAX ABJIACTCIA HEOTheMJIIEMO
YacThl0 MPEeIIPUHUMATENBCKON AEATEIBHOCTH |
OCYHIECTBIISIETCS B OOJBIIEH CTeTIeHn akKTUBHO, 3a-
BHCHUT OT COOCTBEHHO BOJIH MPEITPUHUMATEIIS.

Crioco0bl 3alMThI TPAKIAHCKHUX MPaB MEPEUUC-
neHsl B ctathe 12 I'paxaganckoro kogekca Poccuii-
ckoif denepannn’, UX TepedeHb HE ABIACTCS HC-
YepIBIBAIONINM, B TOM YHCIIE JOITyCKAeTCs 3aIlnTa
WHBIMHU CIIOCO0aMHU, MPEyCMOTPEHHBIMU 3aKOHOM.

I'paxxmaHcKo-TIpaBOBBIE CMOCOOBI (TIPU3HAHUE
mpaBa, BO3MEIIeHNE YOBITKOB U HHBIC) MOTYT OBITH
KaK BHECYIEOHBIMHU, TO €CTh PEAIM30BBHIBATHCS B
X0Jle JOCYIeOHOTO yperyjiupoBaHUs CIIOpa, a
Tak)Ke OBITh OCHOBAHWEM JIJIS pa3pelleHns Aefia Cy-
oM. B COBpeMEHHBIX yCIOBHSX CYOBEKTHI Mpej-
MPUHUMATENIBCKOU JESTEIHHOCTH CaMOCTOSTEIHHO
BEIOMPAOT CITOCO0 3aIUTHI U pa3pelIeHus] BO3HUK-
IIero cropa, BMEcTe ¢ TeM Hambosee 0e30macHOi
JUTSL XO3SUCTBYIOIIUX CyOBEKTOB SIBISCTCS CyIe0-
Hasl 3aIXTa TPAKIAHCKHX TIPaB.

AHanmmzupysi aIMHHACTPATHBHO-TIPABOBBIE CITO-
COOBI 3aIIUTHI TpaB MpPEANpPHUHUMATENCH, CIeIyeT
OTMETHUTH, YTO OHU HE OTPAHUUYMBAIOTCS 3aKperuie-
HHUEM KOHKDPETHBIX COCTaBOB aJMHHHCTPATHBHBIX
MIpaBOHAPYIIICHUN B 0OCOOCHHOM YacTH COOTBETCTBY-
toutero Kopnekca, a mpeaycMaTpuBaloT TakkKe Mephl
JUISL HEOMYIIEHHUS 3JI0YMOTPEONICHHI CO CTOPOHBI
TOCYTApPCTBEHHBIX M MYHHUIIUITATEHBIX KOHTPOIUPY-
romux (Ham30pHBIX) opraHos. [Ipexae Bcero Takue
3a1a4u BeIoaHseT OenepanbHblil 3aK0H «O 3amuTe
TIpaB IOPUANYECKHUX JIUIl ¥ WHIUBUIYaTbHBIX TIPEN-
MIPUHUMATENEH TIPH OCYIIECTBIEHUH TOCYIapCTBEeH-
HOT'O KOHTpOJIS (HaJa30pa) ¥ MyHHUIIMIIAIBHOTO KOH-
Tpossi» oT 26.12.2008 No 294-D3, 3akperuisironinii
OTPaHUYCHMSI 110 KOJUYIECTBY TIJIAHOBBIX ITPOBEPOK
TOCYJapCTBCHHBIMH W MYHUIIUTIAIBHBIMUA Opra-
HAMH XO3SIMCTBYIONINX CYOBEKTOB, MPOBEPKY ITHX
TUTAHOB OpraHaMHy TPOKYypaTypbl Ha TMpPeaMeT 3a-
KOHHOCTH BKJIFOUCHHUS XO3SHCTBYIOIMNX CyOBEKTOB.
BHeruiaHoBbIe MpOBEepKU OM3HECA BO3MOXKHBI HC-
KITIOYUTEIHHO B CITyYasiX, MPETYCMOTPEHHBIX 3aKO0-
HOM, HaIIpUMeEp MPH IPUIHMHCHUH BPEIa )KU3HH WITH
30POBBIO0 TpaXKAaH, HAPYLIEHUH TpaB MOTpeOu-
TEJICH.

B caygasx xorma y cyOBEKTOB IpenrprHHAMA-
TEJIbCKOW JIESITEIBHOCTH BO3HUKaeT Heo0Xoau-
MOCTh B 3aIIUTE OT YIPOXKAIOIIUX MOCSATATEIbCTB,
oOmamaronux OOJIBIIEH OOIIECTBEHHOM OITACHO-
CTBIO, JJIA 3aIIUTHI TIpaB IpEIIpUHUMATEICH MO-
JKET OBITh peaNu30BaH HHCTPYMEHTApUi IpaBo-
OXPaHUTENBHBIX OPTaHOB.

Hauboree 3HaYMMBIM TakKUM WHCTPYMEHTOM BhI-
crynaet Oenepanbubiii 3ak0H «O0 orepaTuBHO-PO-
3BICKHOH AesTenbHOCTI» OT 12.08.1995 Ne 144-@3,
KOTOPBI B KAUECTBE OJTHOM U3 3a7]a4 YKa3aHHOM ae-
STETFHOCTH 3aKpEIUISET BBIABJICHHUE, MpEIyTpe-
JKICHHUE, IPECEUCHUE U PACKPHITHE MPECTYIUICHUH,
a Tak)Ke BBISIBIICHUE W YCTAHOBIJICHUE JIMII, UX TOJI-
TOTaBJIMBAIOIINX, COBEPIIAOIINX WM COBEPIIHB-
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IIpasogvie 6o3modICHOCMU 3aWUMbL NPAB NPeOnpUHUMAMmenel, UHCIPYMEHMbl NPABOOXPAHUMENbHbIX
U CyOeOHbIX OP2aHO8 NO UX peanu3ayuu

HIHX°. IIpeacrapnsiercs, 4To 3HAYEHUE IJIA XO35AM-
CTBYIOLIMX CyOBEKTOB UMEIOT HOPMBI 3aKOHA, KOTO-
pBI€ TIO3BOJISIOT COTPYIJHHKAM IIPABOOXPAHUTEIb-
HBIX OPTaHOB HAYMHATH AEHCTBOBATH IO 3asBJICHUIO
MIpEANPUHUMATENS 10 COBEPIICHUS NPECTYIUICHHUS,
Korjaa ymepO B pe3yibTaTe NPOTHBOINPABHBIX JeH-
CTBHI ITPECTYITHAKOB €IlIe HE HACTYTIWII, B TOM YHCIIE
Ha CTaJ ¥ IPUTOTOBJICHNS MJIM TIOKYIIIEHHS K COBEP-
LIEHUIO pecTyIuieHd. OnepaTUBHO-PO3bICKHAS Jie-
SITEIBHOCTh  OCYILECTBIISIETCSl TJIACHO WM HETJIACHO
OTIEPaTHBHBIMU TOAPA3AENEHISIMA TOCYAapPCTBEH-
HBIX OPraHoB IyTeM IIPOBEJICHNSI MEPOIIPUATHH, Tie-
PeueHb KOTOPBIX OTpe/ieieH B 3aKOHe”,

Hanuuue BO3MOKHOCTM HErJIacHOrO IpOBEAE-
HHUSL MEPOINPUSATUN MO3BOJISIET NIPOJOJIKUTE XO351i-
CTBEHHYIO JIEATENBHOCTD NOCIE 3aABJICHUS O Ipe-
CTYIUICHHH, HE HACTOPaXMBaeT 3JI0YMBIIUICHHU-
KOB, B pe3yJibTaTe 00eCIeurnBaeT JOTOTHUTENbHYIO
0e301acHOCTh TpPEANPUHUMATENS U TapaHTUPYeT
COXPAaHHOCTb €ro HMMYINECTBA U JCHEKHBIX
CPEICTB, HAa KOTOPBIE MPETEHIYIOT MPECTYTHUKH.

Harnapnelii npumep Tako peann3anyid HOPM
3aKOHOJATENbCTBA 00 ONepaTUBHO-PO3BICKHOM
JIEeATEIBHOCTH COJEPKUTCA B YTOJOBHOM JEIe
Ne 1-25/2017, paccmotpernom KoznoBckum paiioH-
HeIM cyjoMm Yysamickoil PecryGmuku’. CBoespe-
MEHHOe OoOpalleHHe NpeANpPUHUMATENS B IPaBo-
OXpaHUTENbHbIE OpPTaHbl B CBSA3H C BBIMOTATEINb-
CTBOM JICHEKHBIX CPEJICTB WIECHOM IPECTYMHOM
TpyHNBbl MO Yrpo30H IMOBPEXKAECHUS HMYILECTBA
TOPTOBOM TOYKHM W TPUMEHEHHsI HACWIIHSA 3a BO3-
MO>KHOCTb OCYIIECTBJIEHUS MOTEPIEBIINM TOPTO-
BOM JEATENBHOCTU IO3BOJIMIO OpPraHU30BaTh He-
[JIACHBIE ONEPATUBHO-PO3BICKHBIE MEPONPHATHS,
B TOM YHCIIE TPOCTYIINBAHNE T€JIePOHHBIX MTEPEro-
BOPOB, B p€3yJIbTATE CTAJIO0 BO3MOXKHO ITOATBEPANUTH
MIPUYACTHOCTh WIEHOB IPECTYNHOM IPyNIbI K CO-
BEPIIIEHUIO IPOTHBOIIPABHOMN JAEATEIHHOCTH U TIPH-
BJI€Yb BUHOBHBIX K YTOJOBHOM OTBETCTBEHHOCTH 3a
COBEpIIIEHNE MPECTYIJICHUs], TNPEAyCMOTPEHHOIO
. «a» 4. 3 c1. 163 YK POD.

VYTO0JIOBHO-IIPOLIECCYANIBHBIM 3aKOHOATENb-
CTBOM IMOTEpIEBIIEMY OOecreynBaeTcsi rocyaap-

CTBEHHAsI 3alUTa, BO3MEILIEHHE UMYIIECTBEHHOTO
Bpena, IPUYMHEHHOTO NPECTYMICHUEM, NP 3asB-
JIEHWH COOTBETCTBYIOIIETO TPAKIAHCKOTO HMCKa B
paMKax YroJOBHOTO CYJOIIPOM3BOJCTBA, a TaKKe
BO3MOKHOCTb HA@JIOKEHHUS apecTa Ha UMYIIECTBO,
JICHEX)KHBIE CPEJCTBA BHHOBHOTO JIHIIA C IIETBIO
MOCTIEAYIOMIETO BO3MEMICHNS HMYIIECTBEHHOTO
Bpena. [Ipu 3ToM rocy1apcTBEHHOMN MOLITMHON WK
HAJIOTOM JICHEXKHBIE CPEJICTBA, MOJYICHHBIC B CUET
BO3MEIICHUSI Bpeaa, MPUYMHEHHOTO IIPecTyILIe-
HHEM, He 00JIararoTcs.

Takum 00pazom, 3aIInTa NpaB NpeANpUHUMATE-
Jiell MyTeM YTOJIOBHOTO CYAONPOU3BOACTBA SIBIIS-
ercs He MeHee 3((heKTUBHOI, YeM ApyTHe CriocoOb
3alUTHI, @ B OTJENBHBIX CIydasX OHAa MMEET Pl
NPEUMYIIECTB, HAalPUMEpP BO3MOXHOCTH OOparie-
HUS B3BICKaHMSI HA UMYIIECTBO (PM3UIECKOTO JINIIA,
BUHOBHOTO B COBEPIIEHUH NMPOTHBOIPABHBIX JEH-
CTBUil, B TOM 4YHCJIE TOC]I€ JIMKBUJAIUK ITOJKOH-
TPOJBHOTO €My TPEATPHUSITHSL.
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The article provides an analysis of the state of security and safety of business entities. An entrepreneur may not always have
sufficient resources to cover unexpected losses resulting from illegal actions of third parties, and the state of security and safety of

business entities is one of the components of successful business.
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