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B craTbe aHanmmM3upyeTcs BIMSHUE IPABOBOrO cTaTyca CyOBbeKTa rpakIaHCKUX IIpaB Ha JEHCTBHE Mexa-
HH3Ma TPaKIaHCKO-IIPABOBOTO PETYJIHUPOBAHMS HA CTaJUH IMPHOOPETEHHs CYyOBEKTHBHBIX I'PAXTAHCKHUX IIPaB.
JlenaeTcst BBIBOJ O TOM, 4TO IPH MPUOOPETESHNH TPAXKIAHCKOr0 IpaBa HEOOXOJUM yUeT ITPaBOCIIOCOOHOCTH TIpa-
BoIpuoOpeTarens u mpaBoobiagaresns. Hapsmy ¢ mpaBocriocOOHOCTEIO yKa3aHHBIX JIUIT OIEKUT YUETy IIPaBo-
BOE COCTOsIHUE CyOBbekTa. JlaHHBIe 00CTOSATENbCTBA SBISIIOTCS IOPUANUSCKU 3HAYMMBIMH JUTsl (PYHKIIMOHHUPOBA-
HUS MEXaHH3Ma I'PakIaHCKO-TIPABOBOTO PETYINPOBAHMS U BIMAIOT Ha NIpHOOpeTeHne cyObeKTHBHOTO TPaXkKIaH-

CKOrI'o ImpaBa.

Kniouesvie cnosa: MeXaHU3M TPaxJaHCKO-TIPABOBOIO PETyIMPOBAaHHA, MPHOOpETeHHE CyOBEKTHBHBIX
paB, CyOBEKTHBHOE MPABO, IIPABOCIIOCOOHOCTb, IIPABOBOE COCTOSTHHE, IPABOBOIT CTATYC.
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Hoyenm xagpeopul epasxcoancrkoeo npasa
u npoyecca 10puouUecko2o axyibmema
Hayuonanvroeo ucciedosamenvckozo
Huoicecopoockozo eocyoapcmeennozo
yuusepcumema um. H. 1. Jlobauesckozo,
KaHouoam 1opuoudeckux HaykK, 0oyeHm

B teopun nmpaBa npuHITO pa3nu4ath 0OBEKTHUB-
HOE M CyOBEKTHBHOE TpakIaHCKoe TpaBo. Mx pas-
JITYHE 3aKITFOYAETCS B TOM, YTO OOBEKTHUBHOE ITPABO
MIPEJICTABISET COOOH COBOKYITHOCTh HOPMATHBHBIX
MpEeNUCaH, T03BOJIEHUN U 3aPETOB, pACCUUTAH-
HBIX HA MHOTOKPATHOE IPUMEHECHHE B 3aBUCUMOCTH
OT BO3HUKIIIECH IPaBOBON CUTYallMH, B TO BpEMsI KaK
CyOBEKTHBHOE TIPABO €CTh KOHKPETHASI IOPHIUYIC-
CKM o0ecreueHHass BO3MOXHOCTh JICHCTBOBAThH
onpenencHHbIM  00pa3oM. CyTh CYOBEKTHBHOTO
IIpaBa COCTOUT B MPUOOPETEHUH JTUIIOM BO3MOXKHO-
CTH JIeHICTBOBATH ONPEAEIICHHBIM 00pa3oM, U «Ta-
KYI0 BO3MOXKHOCTh TIOJNYYarOT Kak (usmueckue
numa (rpaXkiaHe), TaK U FOPHAMYECKHE THIay .

Jns mproOpereHnss CyObEKTUBHOTO TpakIaH-
CKOTO TpaBa KaK CYObEKTHBHOW BO3MOXHOCTH

HEOOXOJIMO HCIIOJIb30BaTh OOBEKTHUBHOE TIpakK-
JAHCKOE MPaBO, KOHKPETU3UPYsI €ro oOIIHe mojo-
JKEHUsl TPUMEHUTENFHO K LEJIsIM CBOEH (YacTHOM)
nesaTensHOCTH . [IpH 5TOM MepeBOs HOPMATHBHBIX
MOJIOKEHHUH 0OBEKTHBHOTO TPaBa B MPaBO CyOBEK-
TUBHOE 00ecreynBaeTcsi MOCPEACTBOM JCHCTBUS
MeXaHHW3Ma TPaXXTaHCKO-TIPABOBOTO PETYJINPOBa-
Hus . BMecTe ¢ TeM BO3MOKHOCTH MPUOOPETEHHS
KOHKPETHOTO CyOBEKTHBHOTO IPa)IaHCKOT'O IpaBa
He 0e3yCJIOBHA M 3aBUCHT OT OINpPEJeNICHHBIX IOpH-
JMUYECKHUX TPENOChUTOK. MI3BECTHO, UTO TIpaBOBBIC
MOCJIEJICTBUSL B BHJE NPHOOPETEHUS! CYOBEKTHB-
HOT'O [TpaBa HACTYTAIOT B CIy4ae, ECIIM ACHCTBHS 10
€ro NMpUOOPETEHHIO COOTBETCTBYIOT MPEATTACAHUAM
3akoHa. «[paxJaHCcKoe PaBoO MPU3HAET IOpHIUYe-
CKuil 3P GEeKT AeHCTBUS, €ClIi OH TPEABAPUTEIHEHO
ompezaeneH U GOpMaIbHO BEIpaXKeH TaK, YTOOBI HE
JIOITyCTUTh COMHEHHUH B FOPUINYECKOH JOCTOBEp-
HocTH conesHHoro»”’. CienoBaTenbHO, jaeiicTBHe
MEXaHU3Ma TPaXIAHCKO-TIPABOBOIO PETyJIHPOBa-
HUSl TpUOOpeTeHus] CyOBEKTHBHBIX TPa)KTaHCKUX
npaB TaKke OOYCIOBIHMBAETCS ONpeIeICHHBIMU
IOPUINYECKIMU OOCTOSITENbCTBAMH  (TIPEANOCHII-
kamn). K Takum oOcTosSITEIhCTBAM CIIEAYeT OTHO-
CUTh TIPAaBOBOM CTaTyc CyOBEKTa TPaKIAHCKUX
npas.

BonbIIMHCTBO YUEHBIX B CO/IEpKAaHNE IPABOBOTO
craryca cyOBeKTa BKIIOYAIOT IPAaBOCIIOCOOHOCTD,
TaKKe OMpeJIeNICHHBI KPYT OCHOBHBIX MpaB, OIpe-
JEeNSIOMX MPaBoBoe MojlokeHue cyobekra’. Eciu
TOBOPUTHh O TPUOOPETEHWU CYOBEKTUBHOTO TPax-
JTAHCKOTO TIpaBa, TO IOPHIMYECKOe 3HAYCHHUE /IS Me-
XaHU3Ma TPaKIAHCKO-TIPABOBOTO PETYIHPOBAHUS
nproOpeTaeT MpaBOCOCOOHOCTH JIHIIA.

[Tox mpaBoCTIOCOOHOCTHIO JIHIIA CIIEAYET OHHU-
MaTh TPETYCMOTPEHHYIO M OOECICUCHHYIO 3aKO-
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HOM BO3MOXXHOCTbH JIMI[A TPHOOpETaTh AJsl celst
rpaxnanckue npasa. B ct. 17 I'K P® nox npaso-
CHOCOOHOCTBIO TpaXkIaHWHA MMOHMMAETCS CII0CO0-
HOCTb MMETh IPaXKAAHCKHE MpaBa U HECTH 00sA3aH-
HOCTH, KOTOpas MPU3HAETCA 32 BCEMU IpaKJaHAMHU.
Jid 'opuaMYecKux JIMIl MPaBOCIOCOOHOCTH JIMIA
BO3HHMKAET C MOMEHTa BHECEHUS B €AUHBIA IocCy-
JIAPCTBEHHBIN pEeECTp IOPUANUECKUX JIUL CBEJAECHUN
o ero coznanui (1. 3 ct. 49 'K PO).

M.M. ArapkoB OTHOCUTEIBHO TIpa)KJaHCKOU
MIPaBOCMIOCOOHOCTH JIMIIa OTMEYall, YTO Hempa-
BIJIBHO TPECTABIISATH IPAaBOCIIOCOOHOCTH CTaTHYe-
CKU M lyMaTh, 4TO B JHOOOH MOMEHT JIUIIO0 MOXKET
0Ka3aTbcs CyOBEKTOM JIF000TO TpaXkIaHCKOTO TIpa-
BooTHomeHus. O0nafanue MOJHOW TPaXKTaHCKON
MPaBOCIMOCOOHOCTHIO O3HAYaeT BO3MOXXHOCTH
MMETh JII00bIe OCHOBAaHHBIE Ha 3aKoHE Tpasa. [Ipu
3TOM IPABOCIOCOOHOCTH OJHKHA OBITH TIOHATA JIU-
HamMu4eckd. ['pakaaHckasi MpaBOCTIOCOOHOCTh IS
Ka)XJIOT0 JaHHOI'O JIMIA B KaXKbII OMpeAeIeHHbII
MOMEHT O3Ha4aeT BO3MOKHOCTh HMETh OIpe/IeIeH-
Hble KOHKpETHBIE IIpaBa B 3aBUCUMOCTH OT €r0 B3a-
MMOOTHOIIEHH# ¢ Apyrumu munamu’. Tlomydaercs,
YTO MPAaBOCHOCOOHOCTH — 3TO TPaXkIaHCKO-TIPaBO-
Basi KaTETOpHA, XapaKTepU3yIomas CIOoCOOHOCTh
npuoOpeTeHrs: npaBa cyObeKTOM He BooOIe, a C
Y4eTOM BCEX IOPHUINYECKUX OOCTOSTENHCTB, OTHO-
CAIIMXCA K BO3HMKIIEH MpaBoBod curyanuu. [lo-
9TOMY TMPEACTABISIETCS,, YTO TMPH NPHOOPETCHUH
CyOBEKTHBHOTO TPaXKIAHCKOTO IpaBa JIUIIOM TIpa-
BOCIIOCOOHOCTh JIMIIa HE CIEAYET BOCIPHHUMATH
Kak (opmanbHOE 3aKoHOMONOKeHHe. HykHO y4u-
TBIBaTh, YTO B 3aBUCUMOCTH OT IPaBOBOM CUTyallUU
U C yY4EeTOM pa3InYHBIX OOCTOSTENHCTB CIOCO0-
HOCTH K MPHOOPETEHHUIO MIPpaBa UMEET CYIIECTBEH-
Hoe 3HadeHue. OT 3TOro e 3aBUCUT 33JeiiCTBOBA-
HUE TE€X WIM UHBIX CPEICTB MEXaHHU3Ma IpaxkJaH-
CKO-TIPABOBOTO PETYJIMPOBAHHUA.

B nepByto odepeb, IpaBOBOM MEXaHU3M MOKET
OBITH 3a7€ICTBOBAH IIPH HAJIMYMH IIPABOCIIOCOOHO-
CTH JIUIA, T. €. €r0 CIIOCOOHOCTH K MPHOOPETECHUIO
CyOBEKTHBHOTO TpakKIaHCKOro TmpaBa. HyxHO
YTOYHUTH, YTO HApPSAy C IPaBOBBIMU CPEICTBAMH,
obecnieunBarOIMMu proOpeTeHne CyOBeKTHBHBIX
TpaXTaHCKAX TIpaB, 3aAeHCTBYIOTCS W HOPMBI-
MIPUHLIMIIBL, HampuMep O J00pOCOBECTHOCTH IPHU
npuo6peTeHny cyobekTHBHEIX mpas’. B 'K Pd 3a-
KpeIursiercs, 9YTo TpaxaaHuH o0jamaeT mpaBoOCHO-
COOHOCTBIO B MOJIHOM 00BbEME C MOMEHTa POXKIe-
Hus (1. 2 ct. 17) ¥ B MEHBIIICH CTENECHH OrPAaHUYCH
K MPHOOPETeHHIO CYyOBEKTUBHBIX TPAKTAHCKHX
pas.

B cBoro ouepenp, 1€ATENBHOCTh IOPUINYECKUX
JUL OCHOBaHAa HAa YYPEIUTENbHBIX JOKYMEHTAX, B
KOTOPBIX MOTYT YCTaHaBIMBATBHCS OIPEACICHHBIC

OorpaHH4YeHHs (CaMOOTpaHUYEHNE) B TPUOOPETEHUI
UMH CyOBEKTHBHBIX Tpa)kIaHCKHX mpaB. Kommep-
YEeCKHE OPTaHU3aliH, 32 HCKIFOUEHHEM YHUTAPHBIX
MPEANPUATUN U UHBIX BUAOB OPTaHU3alUil, Ipery-
CMOTpPEHHBIX 3aKOHOM, CBOOOJHBI B MPHOOPETCHUH
CyOBEKTUBHBIX TPaKIAHCKUX NPaB, HEOOXOIUMBIX
IUISL OCYLIECTBJICHHS TIOOBIX BUAOB JESTEIbHOCTH,
HE 3allpelleHHbIX 3aKOHOM (00IImasi mpaBoCIoco0-
HocTh). OOHAKO 3aKOH NpPEAyCMaTpHUBAET, YTO B
YUPEOUTENbHBIX TOKYMEHTaX MOXET COIEPIKaThCs
OTpaHWYECHHBIN (3aKOHYCHHBIN) MEpeYeHb BHJIOB
JIeSITeIbHOCTH, KOTOPBIMH COOTBETCTBYIOIIAs Opra-
HU3aIlUs BIIPaBE 3aHAMAThCA'. B 3TOM ciiydae Takoe
JUIO0 CIIOCOOHO TPHUOOpeTaTh IS cedsl TpakaaH-
CKHe€ TpaBa, COOTBETCTBYIOLINE LENSIM AEATEIbHO-
CTH, IPEIYCMOTPEHHBIM B €r0 YUPEAUTEIHLHOM J10-
kymeHte (1. 1 ct. 49 'K PO).

B mpenycMOTpeHHBIX 3aKOHOM CTy4asiX I0pHIu-
YecKoe JIMII0 MOXKET OCYLIECTBIATh OTJIENbHbIE
BUJBI AEATEIIEHOCTH TOJIBKO HA OCHOBAHUM CIIELIHU-
aIBHOTO pa3pelIeHns (JINIEH31H), YICHCTBA B ca-
Moperynupyemoit oprauuzauuu (CPO) nim BbiaH-
Horo CPO cBuaeTeNnsCTBa O AOMYCKE K ONPEENIEH-
HOMY BHIYy paboT. B pamkax Tako#l mesTearHOCTH
IOPUINYECKOE JIUII0 OIPAaHNYMBAETCS B BO3MOXKHO-
CTH CBOOOJHOTO NPHOOpPETEHUs] CYOBEKTUBHBIX
rpaxJaHcKuX npas. JlaHHOe KacaeTcs U CyOBbeKTOB,
MMEIOIHUX CIHENUaIbHyI0 TPAaBOCIOCOOHOCTE.
B 1. 6 [locranosnenus [Inenyma Bepxosaoro Cyaa
P® or 18.11.2004 Ne 23 cynam pa3bsCHSIETCS, YTO
«ecn IOPUANYECKOe JIUI0, MMEIOIIee CIeIHalb-
HYIO ITPaBOCIIOCOOHOCTD JIJIs1 OCYIIECTBICHHUS TN
OTIpENCNICHHBIX BHUJIOB JESITEIBHOCTH (HAmpUMeED,
0aHKOBCKOH, CTPaxOBOW, ayJUTOPCKOH), 3aHHMa-
eTCsl Tak)Ke€ WHBIMH BUIAMH AESATEIHHOCTH, KOTO-
PBIMU OHO B COOTBETCTBHMHU C YUPEIUTENBHBIMU JI0-
KyMEHTaMH U UMEIOILeics TUIeH3Mel 3aHUMaThCs
HE BIIpaBe, TO TaKue JIEHCTBHS, CONPSHKEHHBIE C He-
MIPaBOMEPHBIM OCYILIECTBICHUEM HMHBIX BUOB Jes-
TENBHOCTH, JOJDKHBI pacCMaTpUBaTBhCS KakK He3a-
KOHHas TIpeAIpHHAMATENbCKAs NesTeNbHOCTh 063
perucTpanuy o0 He3aKOHHAs! TPEANPUHUMATEIb-
CKasl IeSTEIbHOCTh 03 CIIeUaIbHOTO Pa3peIleHHs
(JMueH3uu) B ciyyasx, KOrja Takoe pa3pelicHHe
o6s3atensHo»’. CHOCOGHOCTh K TPHOOPETEHHIO
CyOBEKTUBHOTO TPAXKAAHCKOT'O TIpaBa B TAKOM CITY-
yae yTpayuBaerTcsi B CUIIy JOIMYLIEHHOTO JIMLIOM
MpaBOHApPYIICHUS. 3aKOH Ha CITydail COBEPIICHUS
JIefiCTBUI, HAaIPaBJIEHHbBIX HA PHOOpETEHNE TPax-
JTAHCKUX TpaB B MPOTHBOPEUYHE LENIAM YCTaBHOU
JESITeNbHOCTH, TpelyCcMaTpUBAET OPHIUYECKHE
MOCTIEICTBUSL B BUJE NIPU3HAHUS CIENKH, Halpas-
JICHHOW Ha TPUOOpeTeHne IrpakJaHCKUX NpaB, He-
nerctButensHol. B cr. 173 'K PO 3akpennsercs:
«Crenka, COBEpUICHHas OPUIUYECKUM JIHILIOM

Pazvachnsem 3akoH00amenbcmeo 39



A.A. Jlemun

B IIPOTUBOPEYUHH C TEIIIMH JACSITEILHOCTH, OIPEIe-
JICHHO OTPAaHUYECHHBIMU B €0 YUPEIUTEIBHBIX JI0-
KyMEHTaX, MOXeT OBITh NMpH3HaHa CYAOM Heaew-
CTBUTEIHHOU IO MCKY ATOTO IOPHUINYECKOTO JINIIA,
ero yupenautens (y4acTHHKA) WJIM MHOTO JIMIA, B
HHTEpecax KOTOPOIrO YCTAHOBJEHO OTrpaHUYECHHUE,
€CIIM JTOKAa3aHO, YTO JIpyrasi CTOpPOHA CHIEJIKU 3Haja
WU J0JDKHA Obla 3HATh O TAKOM OTPAaHHYCHU.
Taxxe B cuny 1. 1, . 4 m. 2 c1. 178 TK P® ycra-
HOBJIGHO, YTO «CJIEJIKa, COBEPIIEHHAs IOJ BIIHS-
HHEM 3a0ITyKICHUS, MOXET OBITh MPU3HAHA CYIOM
HEJEHCTBUTEIBHOU IO HCKY CTOPOHBI, AEHCTBOBAB-
Iei ToJT BIUSHUEM 320y KACHUS, €CITU 320y kK Ie-
HHE OBUTO HACTOIBKO CYIIECTBEHHBIM, UYTO 3Ta CTO-
poHa, pa3yMHO U 0OBEKTHBHO OIICHUBAS CUTYAIIHIO,
He coBepImia Obl CHENKy, eciau Obl 3HaJA O JeH-
CTBUTEIFHOM TIOJIOKeHNH fien. CTopoHa 3a0umyska-
€TCSl B OTHOIIICHUH JIUIIA, C KOTOPBIM OHA BCTyTAeT
B CHENKY, WU JHIA, CBS3aHHOTO CO CHEIKOI.
Hcxons u3 storo, nedcTBUs, HalleJI€HHbIE HAa MPHU-
obpeTeHne TPaXTAHCKHUX IIPaB B OTCYTCTBHE JIH-
nen3uu (yaactus B CPO unu nonycka CPO k pabo-
TaM), JOJKHBI MPU3HABATHCS HENEHCTBUTEIHHOU
CIHEJIKOM.

Taxxe 3aKOHOM IPEAOIPEICICHEI IOPUITUECKUE
KOHCTPYKIIMM MEXaHHW3Ma TPakJaHCKO-IIPaBOBOTO
PETYIIMPOBAHMUS, T1Ie CITIOCOOHOCTH JINIIA K PHOOpe-
TEHUIO CYOBEKTHBHOTO TPaXTaHCKOTO IIpaBa, yCcio-
BUSI, IOPSZIOK U TIPEICIIBI TAKOTO IPUOOPETeHNUS 00Y-
CIIOBIIEHBI OTIPE/ICIIEHHBIM IPABOBBIM COCTOSIHUEM
JUIa B MpaBOOTHOIIeHUA. Hampumep, mpruobpere-
HUE NpaBa PErPEeCCHOTO TPEOOBaHMS K OCTAIBHBIM
JIOJDKHUKAM BO3MOSKHO 110 COJMIAPHOMY 00513aTeIh-
CTBY (CONMMIApPHBIM JOJDKHHKOM), KOTOpOE BO3HH-
KaeT, B CIlydae €ClIi COJMAAPHOCTH OOS3aHHOCTU
MpeIyCMOTPEHA JOTOBOPOM HIIM YCTaHOBJICHA 3aKO-
HOM, B YaCTHOCTH TIPH HEJIEIMMOCTH IIpeMeTa 00si-
3arenbcTBa (. 1 cr. 322 'K P®). Ha aToT cuer neii-
ctByeT cT. 325 'K P®D, B KOTOpOil 3aKpermisercs:
«HcronHenne conumapHod OOS3aHHOCTH TIOJHO-
CTBIO OJTHAM W3 JOJDKHHKOB OCBOOOXIAECT OCTAIb-
HBIX JIOJDKHUKOB OT UCTHOJHEHUs Kpenutopy. Ecomn
HMHOE HE BBITEKAET U3 OTHOIICHUM MEXKIY CONHUIap-
HBIMH JOJDKHUKAMHU: JOJDKHUK, UCTIOTHUBIINN CO-
JTUAAPHYIO 0053aHHOCTH, UMEET MPABO PErPECCHOTO
TpeOOBaHUS K OCTAJIBHBIM JOJDKHUKAM B PaBHBIX
JIOTISIX 32 BBIYETOM JIOJIH, Ta/alolieil Ha Hero ca-
MOTO; HEYIIAYCHHOE OJTHUM U3 COIUIAPHBIX JTOJIXK-
HUKOB JOJDKHUKY, HCIOJHHUBIIEMY COJUIAPHYIO
00s13aHHOCTh, TaaeT B PaBHOW JOJIE HA 3TOTO
JOJDKHUKA U Ha OCTAIBHBIX JIOJDKHUKOBY. M3 3ToTO
CJIeyeT, UYTO MPaBO PErPecCHOr0 TpeOOBaHUS MO-
KET TPUOOPECTH MCKIIOUUTEILHO COJUIAPHBIN
JOJDKHUK, UCTIOTHUBIIIAYN CYIIECTBYIOIINE TpeOoBa-
HUS TIepes] KPEeIUTOPOM.

[Ipuobperenne cyOBEKTUBHOIO TPa)kIaHCKOTO
npaBa MPOHCXOAMWT B CBS3H C €0 OTYYKACHUEM
paBoobianaTeneM, 3a HCKIIOUCHUEM CIIy4aeB Iep-
BOHAYaJIbHOTO IPUOOPETEHUS NIPaBa, HAIPUMED CO-
3[aHKE BELIH, INTEPaTypHOTO MPOU3BEACHUS U T.JI.
B sToMm ciydae cnenyeT yuuThIBaTh HE TOJIBKO I0pU-
MTYECKYIO0 CITOCOOHOCTH JIMIA, MPHOOPETAIOIIETO
CyOBEKTUBHOE TPaXKIaHCKOE MPaBo, HO U CHOCO0-
HOCTb JIMLIA K €r0 OTYYXKICHHUIO.

O cocoOHOCTH THLA K OTYKICHHIO ITpaBa CBU-
JIETeNBCTBYET MPUHAIEKHOCTH (HAINYHE) CYyOheK-
TUBHOTO TIpaBa OTUYXJAAIolIleMy Juily. Tak, mepe-
JaTh IpaBO COOCTBEHHOCTH Ha BEILb 110 JOTOBOPY
KYIUTA-TIPO/IaXKH MOXKET TOJNBKO coOcTBeHHHK. Co-
rinacHo cT. 608 I'K P® mpaBo ciaun umymiecTsa B
apeH/1y PUHAMJICKUT €ro COOCTBEHHUKY. APEHI0-
JaTeIsiIMU MOTYT OBITh TAKXe JIMLA, yIPaBOMOYEH-
HBIE 3aKOHOM WJIM COOCTBEHHHKOM C/IaBaTh NMYIIle-
CTBO B apeHay. B mpoTuBHOM ciydae, koraa B
apeH/y IepenaeTcs UMYLIECTBO, KOTOpOe HE SBIIs-
eTcsl COOCTBEHHOCTBIO apeHJoJaTels U Ha clady
KOTOPOTO B apeHy y apeHI0JaTels HET TIOJHOMO-
YMi, CyZbl IPU3HAIOT TAKUE JOTOBOPHI HEAEHCTBU-
TeNBHBIMA (HHUTOXHBIME)' . JleHexHOe TpeboBa-
HHE MOXeET OBITh IepeiaHo 10 JO0TOBOPY YCTYIKH
(ueccun) MpU YCIOBUM TOTO, YTO OHO CYIECTBYET
Ha MOMEHT Mepeiayd WId AOJDKHO BO3HHUKHYTb
B Oymymem (ycrymka Oyaymiero TpeOoBaHUS
ct. 388.1 'K P®). B npotuBHOM city4ae JOTOBOP
YCTYNKH TpaBa Ha TpeOOBaHUE AOJKEH OBbITh MPU-
3HAH HE3aKIIOUEHHBIM, ITOCKOJBKY OTCYTCTBYET
npeaMeT 00s3aTeNbCTBa, TOCKOJIBbKY TpeOoBaHHE
He Bo3HHKIIO (1. 2 cT. 390 'K PD).

Baxxen u o0beM mpuoOpeTaeMbIxX/iepenaBae-
MBIX JIUIIOM TIpaB. JIaHHBIA NPHHIUIT CYIIECTBYET
CO BpeMeH puMckoro dactHoro mpasa. M.A. Ilo-
KpOBCKUH oTMedal: «Pumckoe npaBo (B MpOTHBO-
MOJIOXKHOCTh MPaBy HOBBIX HApOJIOB) CTPOTO JEp-
kuTcst npuHimna «nemo ad alium plus juris
transferre potest, quam ipse habet» («HukTO HE MO-
KeT TmepeiaTh JPYroMy OONbIIe MpaB, YeM HMEET
cam»)»'!. M3BeCTHO, 4TO pacropsauTLCS MMYIIe-
CTBOM, HaXOJSIIIUMCSI B JIOJICBOH MJIM COBMECTHOM
COOCTBEHHOCTH, MOXHO TI0 COTJIALIEHUIO BCEX CO-
coOcTBeHHHKOB. OnHaKo mpuobOpereHne cyOBex-
TUBHOTO IpaBa Ha UMYIIECTBO, HAXOISIIEECs B J0-
JIeBOIl ¥ COBMECTHOM COOCTBEHHOCTH, OTIMYACTCSI.
OTuyKJIeHHEe WMYIIECTBA, HAXOMAIIETOCS B COB-
MECTHOM COOCTBEHHOCTH, BO3MOXHO JIIOOBIM U3
YYaCTHUKOB COBMECTHOW cOOCTBeHHOCTH. Hemeii-
CTBUTEJBHOCTh CHEJKH, HAIIPAaBICHHOW Ha pacro-
psbKeHHe OOLIMM HMMYIIECTBOM, BO3MOXHA IIpH
YCIIOBHH, YTO OTUYKIATelb AeHCTBOBaI Oe3 HeoO-
XOIMMBIX TIOJIHOMOYHUH U mpuoOpeTaresb MpaBa Ha
MMYIIECTBO 3HAJ UM 3aBE€A0MO J10JDKEH ObLIT 3HATh
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00 3tom (1. 3 cr. 253 'K P®). Pacnopsbxenue a0-
Jel B oOLieM MMyLIeCTBE M MPHOOpETEHUE MpaBa
Ha 3Ty JIOJTF0 BO3MOYKHO TP COOJTI0ICHUN TpeOOoBa-
HUI 3aKOHA O MPEUMYIIECTBEHHOM MPaBe MOKYIKH
(m. 2 c1. 246, ct. 250 'K P®). B mpoTuBHOM ciy4ae
7110001 y4YacTHUK [0JIEBOH COOCTBEHHOCTH HMEET
MpaBo B TEUCHHUE TPEX MECAIEB TpeOOBaTh B Cy1e0-
HOM TIOPsJIKE TIePEeBO/Ia HA HETO TpaB U 00sS3aHHO-
creit nokynaren (1. 3 ct. 250 'K P®) u nmpaBo co6-
CTBEHHOCTH Ha JOJIO B OOIIEM MMYIIECTBE HE Oy-
JIeT IPUOOPETEHO MePBOHAYATILHBIM MTOKYIATEIIEM.

B oTHomeHHH OTYYKAEGHUS CyOBEKTUBHBIX
IpaB IOPUINYECKUMH JIUIIAMH TaK)Xe MOTYT yCTa-
HaBJIMBATHCS PA3IMYHBIC TIPEIENbI, O KOTOPBIX YIO-
MHUHAJIOCh paHee. YUpenIuTeIbHBIMA JOKYMEHTaMH
MOTYT yCTaHABIHMBATHCS OTPAHUYCHHS] B OTHOIIIE-
HHAW KaK TPHOOPETCHHS CYOBEKTHUBHBIX T'paKaaH-
CKHUX TIPaB JIJIsl FOPUANIECKOTO JIUIIA, TaK U TIPH OT-
yyxneHnd. Hanpumep, u3 1. 2 c1. 2 @3 «06 OOO0»
CII/IyeT, YTO YCTABOM OOIIECTBA MOT'YT yCTaHABIIH-
BaThCsSl OTPAHUYCHUS B CBSI3M C MPUOOPETEHHUEM M
OTUYKJICHHEM CYOBEKTHBHBIX T'POKIAHCKUX IPaB
obmiectBoM. PaBHO Kak He OIyCKaeTcCsl 3aKiroue-
HUE JIOTOBOpa B OTCYTCTBHUE, KOTJa 3TO TpedyeTcs
3aKOHOM, JIMIEH3WH Ha OCYIIECTBICHUE OIlpese-
JICHHOH NI TEIIbHOCTH.

Heob6xommmMo OTMETHTB, 9TO YUET IeeCIIOCOOHO-
CTH (PU3UYECKOTO JIMIA TAKKE BIIMSCT Ha JICHCTBHUE
MEXaHN3Ma TPaKIaHCKO-IIPABOBOTO PETYIIMPOBAHUS
Ha CTaJY PHOOPETEHUS CyObEKTUBHOTO IPaXK/IaH-
CKoTO TipaBa. B 3akone moj neecnocoOHOCTRIO (u-
3MYECKOTO0 JINIA MIOHUMAETCsl CTIOCOOHOCTh Ipakia-
HUHA UMEHHO CBOMMHM AEHCTBUSIMH NPHOOpETaTh
OCYIIECTBISITh TPAXKIAHCKUE TpaBa (TpaxaaHCKas
neecriocooHocTh) (1. 21 'K P®). JleecrmocoOHOCTH
JMLa, B 3aBUCUMOCTH OT €€ Buja, 0€3yCIOBHO BIH-
sieT Ha (OPMHUPOBAHKE HOPMATHBHOW KOHCTPYKIIMH
MEeXaHu3Ma, 00ecIIeanBaloIIei mproOpeTeHne/mepe-
Jayy CyOBEKTHBHBIX T'PaKAaHCKHX IMpaB. YUeT Co-
CTOSIHUS JI€eCIIOCOOHOCTH TpakKIaHWHA HOCHT MJIs
NpUOOpETEHHsT TPAXKIAHCKOTO MPaBa MPOIETyPHBIH
XapakTep ¥ abCOJIIOTHO HE BIHUSET HA BO3MOXKHOCTD
WM HEBO3MOXKHOCTH €ro npuodpereHus. B nanHom
clly4yae pedb HJET O MOPSJIKE U YCIOBUAX MPUOOpe-
TeHUs/TIepeIadn TPaXKIAHCKOTO TpaBa, TJe HEBO3-
MOXXHOCTB TIPHOOpETeHUsI/TIepeiaun CyObEeKTUBHOTO

MpaBa BOCIIONHSETCS AEHCTBUSIMU UHBIX JIUIT (OTIEKY-
HOB, MOTIEUNTENEH).

Takum oOpa3om, I IPUOOPETEHUS CYOBEKTHB-
HOT'O IPaXKJAHCKOTO NIpaBa HEOOXOJUM YUEeT ITPaBo-
BOr0 cTaTyca CyObekTa TpakgaHCKuX mpas. Ha
JAHHOW CTaguM Pa3BUTHUS MPABOOTHOLICHUS HEOO-
XOJIMMO YYHUTHIBATH TPABOCTIOCOOHOCTL CYOBEKTa, a
TaKXe ero MpaBoBoe cocTosiHue. [Ipuuem cienyer
pasn4aTh IpaBOCMOCOOHOCTH JIMLA M €ro MpaBo-
BOH CTaTyC K IPHOOPETEHNIO CyOBEKTHBHOTO TPaXK-
JAHCKOTO TIpaBa, a TakkKe MPaBOCHOCOOHOCTh H
MPaBOBOE COCTOSHUE JIUIIA TP OTYY>KACHUH ITpaBa.
IIpaBoBoii cratyc cyObekTa 00yCIOBIHMBaeT ACH-
CTBHE MEXaHU3Ma IPaXIaHCKO-TIPABOBOTO PEryJiu-
pOBaHMsI TE€M, YTO B 3aBHCHMOCTH OT IPaBOBOTO
cTaryca cyOBeKTa IMPOUCXOAUT Pa3IUdHOE 3aleil-
CTBOBaHHE MPAaBOBBIX CPEICTB MEXaHU3Ma, obecIe-
YUBAIOMIUX TNPHOOpETEeHHEe CyOBEKTUBHOIO TPak-
JTAHCKOTO IpaBa.
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The article analyzes the influence of the legal status of the subject of civil rights on the mechanism of civil law regulation at the
stage of acquisition of subjective civil rights. It is concluded that when acquiring civil law, it is necessary to take into account the
legal capacity of the law-holder and the rightholder. Along with the legal capacity of these persons, the legal status of the subject is
subject to accounting. These circumstances are legally significant for the functioning of the mechanism of civil law regulation and
affect the acquisition of subjective civil law.
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